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6. Size and T ype. Rl'icfs shall be n ine lnches in length and six inches in width, so 
as to conform in dimensions to the printed record, and shall be printed in type not lrss 
in size, as to height and w id th, than the type in which the record is p rinted. The 
record number of the ca~c and names of counsel s hall be printt:d on the front cover of 
a ll br iefs. 
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IN 'l' I lie: 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2926 
JAMES H. EARLY 
versus 
CITY OF NORFOLK 
· PETITION FOR WRIT OF ERROR AND 
SUPERSEDE.AS • 
. To the Honorable Justices of the Sitpreme Court of Appeal.~ 
of Virginia: 
Your petitioner, James H. Early, respectfully represents 
that he is aggrieved by a judgment entered in the Corpora-
tion Court for the City of Norfolk, Part 2;, Virginia, on the 
18th day of August, 1944, where he was ordered to pay a :fh,e 
of $100.00 in accordance with a verdict found against him by 
the jury which found him guiltv of the violation of the city 
ordinance of the City of Norfolk, which prohibited one from 
driving an automobile while under the influence of intoxicat-
ing liquors. 
STATEMENT OF FACTS. 
Briefly stated the facts are as follows : 
The City of Norfolk in order to maintain the issue on its 
behalf introduced Officer Barclay, who testified that he no-
ticed the defendant driving his automobile along· Indian 
2* *River Road, near Poplar Avenue, which was just inside 
the city limits, and what attracted his attention was that 
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the ·automobile came near striking another car and he then 
followed it about two miles into the County of Norfolk, and 
thereafter on two other occasions the automobile came near 
striking another car; he arrested the defendant and placed 
him under arrest., charg·ing him with driving under the influ-
ence of liquor in violation of the city ordinance, and carried 
him back to the Third precinct for the City, where he was 
placed on the docket on that charge; that the defendant told 
him that he had two drinks in Brambleton, which is a part of 
Norfolk City. Police Officer Sykes, who was acting as desk 
Sergeant, testified that the defendant was staggering and had 
the odor of ardent spirits on his ·breath; and he appeared to 
be intoxicated; a member of the Naval Shore Patrol, C . .A.. 
Rice, testified that he was with Officer Barclay at the time of 
the arrest and that the defendant was under the influellce of 
whiskey and that the car was zig-zagging across the road, he 
brought the defendant's automobile back to Norfolk and had 
no trouble driving it. 
The defendant to maintain the issue on bis part stated thut 
he was afflicted with a leg injury and·tbat his stagg·ering con-
dition was due to that fact and he had taken from one-eighth 
to one-sixth pint of whiskey which was around seven A. M:., 
the time that he got off from work; that be was a driver for 
llire cars and had worked the preceding thirty-six hours and 
was completely broken down, so much so that he found it 
was necessai·y for him to bite his tongue to keep awake; 
3* that *the zig-zagging of his automobile was caused by the 
looseness of the steering wheel and bis fatigued and 
sleepy condition and no other cause; that his car was in the 
same condition on the day o~ trial as it was on the day of his 
arrest; that be had never been drunk or had ever taken any-
thing to drink while on the job; that he l1ad been driving for 
years; he testified emphatically that he was not under the in-
fluence of whiskey; Mr. Hammond, the dispatcher for 
George's Cars, where the defendant worked, testified that 
they did not have anything to drink with the exception of one-
Rixth to one-eighth pint of whiskey which tbev drank when 
they quit work at 7 :00 A. M. and the defendant was arrestecl 
at 7 :45 A. M. and they had drunk the whiskey a little after 
7 :00 A. M. That he had never known the defendant to be 
under the influence of liqn<~r. That the defendant as far as 
l1e could observe had had nothing to drink but tbe liquor men-
tioned abov:e. 
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ASSIGNMENTS OF ERROR. 
3 
1. Ref'usal of the Gou.rt to allow the defendant to exhibit 
his automobile to the jury. 
2. Remarks of the Goitrt in co11imenting upon the weipht 
of testimony. 
ARGUMENT. 
First Assignment of Error. 
The record discloses that when a request was first made 
to have the automobile exhibited to the jury for its inspec-
tion as to the condition of the steering wheel, ~he Court 
took the position that from the time of the arrest., July 4th 
to Aitgust 18, 1944, was too remote and that the '*con-
4* dition of the automobile was not shown to be the same at 
the time of the trial as of the date of arrest. The de-
fendant was then recalled and testified that the condition of 
_ the automobile was the same then as the day he was arrested. 
The automobile was just across the street from the Court-
house in a parking lot. The Court then stated that it wouJcl 
permit the jury to view the automobile but that the condition 
of the automobile then was not conclusive evidence as to its 
condition on the date of arrest. The defendant excepted to 
these remarks. The Court then ruled that if exceptions were 
taken that it would not permit the jury to see the automobil~ 
and refused the request. 
We recognize full the rule as to views as laid down 
in Section 6013 of Michie's Code of Virginia, which rule js 
that it is more or less discretionary with the Court, and thiR 
section of the code has been SJonstrued on numerous occasions. 
showin,g; the exceptions which are allowed. · 
Chief Justice Kelly in speaking for this court apµrovec.1 
the rule laid down by J uclg·e Ritz in the case of the State v, 
ll!cCa.itland., 82 W. Va. 525, which he quoted, in Noell v. Com-
monwealth, in 135 Va. at the middle of page 616, and said: 
"The purpose of introducing evidence is to inform· the 
jury of the transaction in regard to which the trial is had. 
and anytl1ing pertinent to that end is proper for the pm.·, 
pose. Frequently in the trial of such cases material objects 
are introduced before the jury. In homicide cases the gar-
ments worn by the deceased are often introduced for the 
5* purpose of •showing the place at which the wounds were 
inflicted. Can it be said that this is not evidence? It is 
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stronger and more convincing to the jury than the oral testi-
mony of any witness could possibly be. There can be no dif-
ference in the proffer of objects to the jury in the courtroom 
and such exhibition by taking the jury to view such objects, 
when they are not susceptible of being brought into court. 
The reason the jury is taken to view the ground is simply be-
ca use it is physically impossible to bring it into the court-
room and it is therefore necessary,, in order that the jury may 
have all the light obtainable upon the subject to which the in-
quiry is directed, that it be taken and shown these objects 
which form a part of the subject of inquiry.'' And again in 
his opinion Chief Justice Kelly at page 615 adopted what 
Judge Burke said in the case of Lorillard Comvany v. Cl,iy, 
127 Va. 734, to-wit: 
"We do not wish to restrict views to cases where they will 
aid the jury in applying the testimony adduced on the trial. 
Ther.e are cases where a view will furnish 'a distinctly addi-
tional source for proof, i. e., the thing itself as autoptically 
observed.' In such case the view should be granted, as it 
would be 'of substantial aid to the jury in reaching a correct 
verdict. ' '' 
Also see Yeary v.. Holbrook, 171 Va. 266. 
From an examination of the record we see that the trial 
court was of the opinion that a view was proper until the 
Court became incensed (and we say this because we think 
that it is a fair conclusion to draw from the remark~ of 
6* the *Court), then refused to allow the automobile to be 
exhibited to the jury. It was certainly no grounds for 
ref'usal of the trial coitrt to vrevent an article from being per-
mitted to be viewed by the fury because the defendant .~aw fit 
to object to rem,arks of the court on the wei.r1ht of the testi-
mony and take exceptions thereto. And that was the sole 
reason which led the Court to refuse the view, if we accept 
the Court's remarks in their ordinary acceptation. _ 
It was most material that the condition of the automobile 
be truly ascertained for the reason that there were three 
grounds on which the City based the conclusion that the de-
fendant was under the influence of intoxicants. 
First: That he had the smell of ardent spirits· on his 
breath and which was admitted. This was caused by the 
drinking of a very small quantity of whiskey at 7 :00 A. l\L, 
just forty-five minutes before the arrest. 
James H .. Early v. City of Norfolk 5 
Second: That the staggering of the accused which was ex-
plained fully by his lameness and also which was apparent to 
the jury by the manner in which the defendant was forced to 
walk from the counsel's table to the witness stand. 
Third: It was the zag-zagg'ing of the automobile which 
was the most damaging evidence introduced by the City. 
It has become an almost universal practice in trial courts 
when an article is offered connected in any way with the 
crime to have it exhibited to the jury and only in a very 
few and extreme cases could objection be availabJe to 
7* such *exhibition, nor even the most astute criminal law-
yer would attempt to make such objection. These ar-
ticles which are brought into court are all brought in to aid 
the jury to reach a proper and correct verdict aided by au· 
toptical observation and comes within the rule as shown above. 
The mere fact that an automobile cannot be brought into a 
courtroom is no reason whv it should not be allowed to be ex-
hibited to the jury like a gun in a homicide case, a forged check 
or articles stolen and exhibited in a prosecution for larceny. 
I know of no better evidence in a suit of damages for damages 
to an automobile than a view of the automobile· itself which 
shows its damages and usually the point of collision. There 
cannot be the slig·htest doubt that had the automobile been· 
in the courtroom it would have been exhibited without ob-
jection, and in fact, the City did not object to the view but 
the refitsal was based solely itpon the cownsel 's objection to 
the reniarks of the Court as to the weight of evidence. 
The jury would not necessarily have been out of the Court-
room for over ten minutes and to have had to walk out to ex-
ceed 100 ft., all of which inconvenience was insignificant a~ 
compared to the crippled defendant's chances of making a 
livelihood for his wife -and eight children which would have 
been denied him, if convicted as his chauffeur's license would 
have been revoked. However, if the automobile had been au-
toptically observed as J udgc Burke said, it would have been 
a substantial aid to the jury in reaching a correct verdict. 
"\Ve ask here is the discretion of the Court judged bv tbe 
court's objection to an exception being filed by a litigant 
8"" *to the Court's expression of its ooinion as to what 
weight the evidence should have? If such a rule be in-
voked it would revolutionize the practice of law and prevent 
the proper administration of litigation as we now see it. This 
Court cannot sustain the reason of the trial court in refusing 
to allow the 'jury to see tho automobile. 
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Second Assignment of Error. 
The remarks of the Court as to the weight of evidence to 
be given as to the condition of the automobile as of the date 
of trial in relation to its condition as of the date of arrest. 
The Coµrt then stated that it would permit the automobile 
to be viewed by the jury but the condition of car at this time 
would not be conclusive as to its condition at the time of ar-
rest (Record, p. 10). 
It is true that the remarks correctly expressed the law 
as to the weight of testimony. It is equally true that the 
remarks were voluntary, unnecessary, uncalled for and 
gratuitously given. It is equally true that it was a plain and 
clear invasion of the province of the jury. 
It is hard to reflect in print the true significance of the 
remark as to its effect on the jury in its deliberation. The 
manner and tone, all of which created its importance. In 
this particular case it is quite evident and apparent that the 
Court was attempting to convey to the jury its view of the 
case, its view as to the guilt of the accused. This is cleal'ly 
demonstrated by the reason given for the 1·efusal of the Court 
to permit the view after granting it, and the expression 
9* of the *feeling of the Court that the jury would be influ-
enced in favor of the defendant by reason of the condi-
tion of the automobile which would have been ascertained by 
a view thereof, and to prevent the conclusion by the jury. It 
is perfectly evident from these remarks and from the re-
fusal of the Court to allow the jury to see the automobile 
after the exceptions were taken to its remarks that the Court 
was attempting to limit the weight of the testimony attempted 
to be adduced and to limit the influence that a view might have 
upon the jury and at the same time limited the weight of the 
evidence already introduced. This is perfectly apparent. 
The evidence before the jury was that it was in the same 
condition on the date of trial as on the day of arrest. The 
Court commented upon the weight of that evidence, which 
evidence the jury had a right to accept as the deciding factor 
in favor of the accused or to be decided against him without 
any interference from the Court. It was wholly the province· 
of the jury without any aid or assistance from the Court in 
determining· the weig·ht placed upon this evidence. 
It is unnecessary to review all the cases which have been 
passed upon by this Court as to the power of the Trial Court 
to express an opinion on the weight of evidence adduced and 
it is only necessary to .call the Court's attention ·to two cases 
which are clear and. unequivocal as to the length that the 
Court might go in that respect.· 
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In case of Gottlieb v. Comnionwealth of Virginia, 126 Va. 
807, the Court says : 
''It is fundamental that the Court must respond to 
10* the *questions of law, of the jury to consideration of 
fact; the Court decides upon the admissibility of evi-
dence, that being a question of law., but not as to its weight 
after it is admitted, that being a question of fact." 
In the case at bar the jury had the right to accept as con-
clusively proven that the automobile was not in a defective 
condition on July 4th, the day of arrest, the view of the Court 
notwithstanding. And not to have the weight of the evidence 
limited. 
In .Anthony v. Commonwealth, 179 Va. at page 310, Mr. 
Justice Hudgins in speaking for the Court says: 
'' All expressions of opinion, comments or conduct which 
have a tendency to intimate to the jury the bias of the Court 
with respect to the character or weight of testimony, particu-
larly in criminal cases, 'are watched with extreme jealousy, 
and generally considered as invasions of the province of the 
jury.' " 
It cannot be conceived of more flagrant violation of the 
above rule. The remarks of refusing the view, the remarks 
as to the weight of the evidence, bias of the court as to its 
view as to the guilt of the accused is a clear and unequivocal 
violation of this cardinal principle of law. · 
For the above reasons it is respectfully submitted that you1.· 
petitioner is entitled to a writ of error and su,persedeas and 
the verdict set aside and a new trial awarded your petitioner. 
Therefore your petitioner prays that a writ of error and 
.~u.persedeas be awarded him, the judgment of the trial court 
be set aside and a new trial awarded and such other relief as 
this Court may be of the opinion he is entitled to, and that this 
be treated in lieu of a brief. 
*Respectfully submitted, 
JAMES H. EARLY., 
By W. L. DEV Al\TY, ,JR., 
His Attorney. 
I, W. L. Devany, Jr., an attorney at law practicing in the 
Supreme Court of Appeals of Virginia, do certify that I am 
familiar with the record in the above case and am of the 
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opinion that the same should be reviewed by this Court. 
W. L. DEV ANY, JR., 
1122 Nat 'l Bank of Commerce 
Norfolk, Virginia. 
This is to certify that I have this day delivered a copy of 
the above petition to Jonathan W. Old, Attorney for the City 
of Norfolk, Virginia, and have notified him that I have pre-
sented the same to Hon. J. W. Eggleston, one of the Justices 
of the Supreme Court of Appeals of Vi[ginia. 
September 27,, 1944. 
Received Sept. 27, 1944. 
W. L. DEV ANY, JR. 
J.W.E. 
October 10, 1944. Writ of error and supersedeas awarded 
by the court. Bond $300. 
VIRGINIA: 
M. B. W. 
'RECORD 
Pleas before the Corporation Court of the City of Nor-
folk, Part Two, on the 18th day of August, 1944. 
Be It R.emembered, that heretofore, to-wit: On the 14th 
day of July, 1944, J. O. Barkley, a police officer for the City 
of Norfolk, swore out a warrant against James H. Earley, in 
the following words and figures, to-wit: 
WARRANT FOR VIOLATION OF CITY ORDINANCE .. 
Commonwealth of Virginia: 
City of Norfolk, to-wit: 
To any of the Police Officers of the City or Norfolk: 
WHEREAS., Off. J. 0. Barkley, No ..... of the City of 
Norfolk, has this day made complaint and information on 
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oath, before me Savory E .. Amato, .Acting Police Justice of 
said City, that on the 4 day of July, 1944, in said City Jnmes 
H: Earley, hereinafter called accused, did unlawfully violate 
the ordinances of the City of Norfolk, in that he did opernte 
an automobile while under the influence of _intoxicants, und 
whereas I see good reason to believe that an offense has been 
committed: 
These are, the ref ore, in the name of the Commonwealth 
of Virginia, to command you forthwith to apprehend and take 
before the Police Justice of said City,, in the Police Court 
thereof, the body of the said accused to answer said com-
plaint, and to be further dealt with according to law; 
And moreover, upon the arrest of the said ac-
page 2 ~ cused, by virtue of this warrant, I command you in 
the name of the Commonwealth of Virginia, to sum-
mon to appear at the same time and place to testify as wit-
nesses on behalf of the City of Norfolk touching the ·matter of 
said complaint, the. following persons: Off. J. O.' Barkley, 
and have there and then this warrant with your return. there-
on. 
Given under my hand and seal this 14 day of July, 1944. 
(Seal) SAVORY E. AMATO, 
Acting Police J usticc 
Upon hearing the evidence on the foregoing charge, the 
above mentioned accused is found guilty as charged in said 
warrant, and I do therefore adjudge that he be confin~d in 
the jail of the City of Norfolk for the term of .... and do pay 
a fine of $100.00 and $2.00 costs incident to said prosec:aution 
and conviction as provided by law. 
On motion of said defendant an appeal is granted to the 
next term of the Corporation Court of the City of Norfolk, 
No. 2, to-wit., the first Monday in August, 1944; and the wit-
nesses above named were severally duly recognized each in 
the sum of One Hundred ($100.00) Dollars, payable to the 
Commonwealth of Virginia, for their appearance before said 
Court to give evidence on said charge, and not to depart hence 
without leave of said court. 
Given under my hand this 14 day of July, 1944. 
SAVOR~ E. AMATO, 
Acting Police Justice 
" 
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page 3 ~ And now: In said Court on the 18th day of 1\..u-
gust, 1944: 
City of Norfolk 
v. 
James H. Earley 
On a Warrant appealed from the Police Court-Operate au-
tomobile while intoxicated. 
This day came the said defendant, and the Attorney for 
the defendant, and came as well the Attorney for the City 
of Norfolk, and thereupon came seven lawful men, from whic]J 
panel the City of Norfolk and the defendant each struck one, 
leaving the following jury, to-wit: Milton Lassiter, Everett 
A. Fee., '1Vm. H. Bernard, Thos. F. Osborn and \Villiam U. 
Green, who were sworn to well and truly try the issue joined, 
and having fully heard the evidence and argument of counsel, 
returned a verdict in the following words : ''·we the Jury 
find the Defendant Guilty as Charged in the warrant ancl !ix 
l1is punishment at a fine of $100.00". Thereupon the said de-
fendant, by counsel, moved the Court to set aside the verdict 
of the jury, and grant him a new trial, on the ground that the 
said verdict is contrary to the law and the evidence, wbi<?h mo. 
tion having- been fully heard and determined by the Court, is 
overruled, to which actibn of the Court in overruling sai<l mo-
tion, the said defendant, by counsel., duly excepted. Where-
upon it is considered by the Court that the said defendant be 
fined in the sum of One Hundred ($100.00) Dollars, 
page 4 ~ and be required to pay the costs of his prosecution. 
· Thereupon the said defendant, by counsel, moved 
the Court £or time in which to apply for a writ of error to 
the foregoing judgment, which motion having been fully heard 
and determined by the Court, is sustained, and the execut:on 
of the foregoing sentence is hereby postponed for thirty days, 
or until the Supreme Court of Appeals of Virginia shall deny 
said writ of error, if prior thereto. 
And afterwards, in said Court, on the 14th day of Septem-
ber, 1944. 
City of Norfolk 
'I). 
James H. Earley • 
On a Warrant appealed from the Police Court-Operate 
automobile while intoxicated. 
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Joh1i V. Barclay. 
This day came the defendant, by counsel, and tendered the 
record of all the testimony together with all the motions, ob-
jections and exceptions on the part of the respective parties, 
and the action of the Court in respect thereto, and all in-
stances of the trial, and the same was certified and signed by 
the Court, and is hereby made a part of the record in this 
cause, and the. aforesaid record was tendered to the Court, 
and signed and certified within sixty days of the final judg .. 
ment. .And on motion of the defendant, by counsel, the de-
fendant is granted an additional stay of execution 
page 5 } of thirty days, or until the Supreme Court of Ap-
peals of Virginia shall deny said writ of error i:f 
prior thereto. 
The following is the record of the testimony, together with 
all motions, objections and exceptions, and the action of the 
Court in respect thereto., and all instances of the trial ref erred 
to in the above order: 
page 6 } Virginia: 
In the. Corporation Court of the City of Nor£ olk) Part 2. 
City of Norfolk 
'"· 
.James H. Early 
Record of all the testimony together with all the motions, 
objections and exceptions on the part of the respective par-
ties and the action of the Court in respect thereto and all 
instances of the trial in the above styled matter tried in the 
Corporation Court of the City of Norfolk, Part 2, Norfolk, 
Virginia, on the 18th day of August, 1944. _ · 
Whereupon the jury was sworn and impaneled to try the 
issue raised by a plea of not guilty tendered by the defend-
ant. 
Whereupon the City of Norfolk introduced the following· 
evidence to maintain the issue on its part. 
JOHN V. BARCLAY, 
Police Officer, testified that on the morning of July 4, 1944, 
at 7 :45 A. M. he saw the defendant driving· an automobilf3 
on Indian River Road at Poplar Avenue, in the City of Nor-
folk, Virginia. "What attracted his attention was the auto .. 
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W. E. Sykes. 0. A. Rice. 
mobile came near striking another automobile; that he fol-
low.ed the accused for about two miles and that the accused 
came near striking two other automobiles; that he 
page 7 ~ was zig·-zagging from one side of the road to thH 
other; that when he made the arrest the accused was 
under the influence of int.oxicating liquors; that he took him 
in his car and carried him to the 3rd precinct, Police Station 
in the City of Norfolk and placed him on the docket at 8 :Of> 
A. 1\tI.; he stated that the defendant told him that he had two 
drinks in Brambleton; on cross examination the witnes~ 
stated that he did not make this latter statement in Policc-
Court. 
SERGEANT W. E. SYKES., 
Member of the Norfolk Police Department, stated that h~ 
was on duty as desk Sergeant at the 3rd precinct on July 4th 
when Officer Barclay brought the defendant in to place him 
on the docket; that Barclay had him by the arm, helping him 
to the desk and that in his opinion the defendant was under 
the influence of intoxicating liquors. That defendant stag-
gered and had the odor of intoxicants on his breath. 
C. A. RICE, 
a Member of the Naval Shore Patrol, testified that he wa~ 
in the car with Officer Barclay when the arrest was made aud 
that the defendant was under the influence of intoxicating 
liquors; that the defendant, while Officer Barclay was follow-
ing him almost went off the road into a ditch on the rigllt-
hand side and then swerved to the left and almost went into 
a ditch on the left-hand side. This occurred several times. 
Officer ·Barclay brought the defendant to the Police precinct 
in the radio car and that he (Rice) drove the car of the de-
fendant to the Police station a distance of between two and 
three miles. 
page 8 ~ The defendant to maintain t11e issue on his part 
introduced the following evidence : 
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LARRY HAMMOND 
testified that he was in charge as dispatcher of George's cars, 
a for hire concern, and that the defendant, an employee··of 
George's cars, -had worked that night and checked out at '7.:00 
:li .. M., the usual time, and as for as he knew or could observe, 
had not had anything to drink; that the defendant produced 
,a pint bottle which was one-fourth to one-third full of liquor 
and he and the defendant drank it; that the defendant and he 
talked for a while and that the accused took him home which 
was on Olney Road, three blocks away, and there they talked 
for a short while; that it was all the ardent spirits that they 
had; that the defendant lived in the County and left him for 
the purpose of going home; that the accused had been at work 
all night; that he bad known him for sometime and had never 
known him to drink while on the job and he never had known 
him to be under the influence of ardent spirits; that he had 
visited in his home and knew his wife and .eig·ht children. . 
The accused testified that he had not been to sleep for 
thirty-six hours and was completely broken down and that 
while g·oing home in order to keep from going to sleep he 
would liave to bite his tongue; that all the whiskey he had 
was the whiskey mentioned above, which he and Hammond 
drank; he denied·that he took two drinks in Brambleton and 
denied emphatically that he was under the influence 
page 9 ~ of intoxicants; he further stated that he was lame 
and had an impediment in his walk; he further tes-
tified that the reason be was zig-zagging· across the road was 
due to the steering wheel of his automobile being very loose 
and it was necessary for him to pull it completely around in 
order to steer it and it was not on account of having intoxi-
cants that he came near striking a car, but it was because of 
fatigue and because his steering wheel was out of order; that 
he lived in Norfolk County and went directly from Ham-
mond's home in the direction of his residence and while en 
route he was arrested by Police Officer, Barclay; that he had 
never been in any trouble; that he had never been arrested 
and had been driving for years; that he never took a drink 
while on the job and had never been intoxicated. 
Thereupon the City recalled C. A. Rice, the Shore Patrol-
man,, who was asked the condition of the automobile when he 
drove it to the Police Station and he stated that it was in 
good condition and that he bad no difficulty in steering it; the 
defendant moved the Court to be permitted to exhibit the 
14 Supreme Court of Appeals of Virginia 
said automobile to the jury which automobile was then in a 
lot just across the street from the Courthouse but the Court. 
stated that the jury could not tell whether the automobile w~s 
in the same condition on date of trial as on the date of arrest 
and it was., too, remote. 
Whereupon the defendant was recalled and testified that 
it was in the same condition at that time as it was when he 
was arrested on July 4th and then renewed his 
page 10 ~ motion to be allowed to exhibit the said automo-
bile to the jury; the Court then stated that it would 
permit the automobile to be viewed by the jury, but that thl~ 
condition of the automobile at this ti.me was not conclusive 
evidence of its condition at the time of the arrest, to which 
remarks of the Court the defendant by counsel excepted. 
Thereupon the Court stated that if counsel objected to the 
comments that it would not permit the jury to see tbe auto-
mobUe, to which ruling the defendant by counsel duly ex-
cepted. 
Thereupon the Court insh·ucted the jury as to the law of 
the case, to which there were no exceptions taken and now 
by consent the instructions ·are not incorporated in this rec-
ord. Whereupon the jury retired to their room and returnerl 
a verdict in the following. words: 
''We, the jury, find the defendant guilty as charged in the 
warrant and fix his punishment at a fine of ·$100.00.'' 
Signed E. A. FEE 
Whereupon the defendant by counsel moved to set aside tl tc 
verdict on the grounds of the failure of the Court to allow 
the automobile to be exhibited to the jury and for the re-
marks of the court, which motion the Court oven-ulecl, to 
which ruling the defendant e~cepted. ~ 
page 11 ~ I, James U. Goode, Judge of the Corporation 
Court of the City of Norfolk, Part 2, Virginia, do 
certify that the fore going is true and correct copy of the evi-
dence together with the motions., objections and exception8 
on the part of the respective parties, the action of the Court 
in respect thereto, and all other instances of the said trial 
of the said cause with the motions, objections and exceptions 
as therein set forth. 
I do further certify that the Attorney for the City of N 01·-
folk had a reasonable notice in writing given him by counsel 
for the defendant, the time -and place of the foregoing report 
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of the evidence and other instances of the trial to be tendered 
and presented to the undersigned for signature and authenti-
cation; the said report was presented to me on the 14th day 
of September, 1944, less than sixty days after the entry of the. 
:final judgment in this cause. . . . 
Given under my hand this 14th day of September, 1944. 
JAMES U. GOODE, 
Judge of the Corporation Court of the City 
of Norfolk, Part 2, Virginia 
Copy attested: 
JAMES U. GOODE, 
Judge of the Corporation Court of the City 
of Norfolk, Part 2, Virginia 
page 12 ~ Virginia: 
In the Clerk's Office of the Corporation Court of the City 
of Norfolk, Part Two. 
I, W. L. Prieur, Jr .. , Clerk of the Corporation Court of the 
City of Norfolk, Part Two, do hereby certify that the ·fore-
going is a copy and report of the testimony and other in-
stances of the trial in the case of the City of Norfolk v. James 
H. Earley, and that the original thereof, the said. copy, duly 
authenticated by the Judge of the said court, were lodged and 
:filed with me as Clerk of the said court on the 14th day of 
September, 1944. 
Virginia: 
W. L. PRIEUR, JR., 
Clerk of the Corporation Court of the 
City of Norfolk, Part Two. 
In the Clerk's Office of the Corporation Court of the City 
of Norfolk, Part rwo. 
I, W. L. Prieur, Jr., Clerk of the said Corporation Court 
of the City of Norfolk, Part Two, do hereby certify that the 
foregoing and annexed is a true transcript of the record of 
the case in City of Norfolk, plaintiff v. James H. Earley, de-
fendant, lately pending in said Court. · 
I further certify that said copy was not made up and com-
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pleted until the Attorney for the City of Norfolk 
page 13 } had had notice of the making of the same and the 
intention of the defendant to take an appeal 
therein. • 
Given under my hand this 15th day of September, 1944. 
Fee for this record $10.00. 
A Copy-Teste: 
W. L. PRIEUR, JR., 
Clerk. 
M. B. WATTS, C. C. 
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